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REPLY OF THE
NATIONAL RURAL TELECOMMUNICATIONS COOPERATIVE

Pursuant to Section 1.429 of the Rules and Regulations of the Federal

Communications Commission ("Commission"), the National Rural

Telecommunications Cooperative ("NRTC") hereby submits this~ to the

Oppositions med in response to NRTC's Petition for Reconsideration ("Petition") of

the First Re.port and Order ("Program Access Decision") adopted in the above­

captioned proceeding on April 1, 1993.11

I. REPLY

A. The Statutory Ban Against Exclusive Arrangements in Rural Areas
Applies to Vertically-Integrated Cable Programmers, as well as to Cable
Operators.

1. Section 76.1002(c)(I) of the Commission's Rules, which was adopted

by the Commission to implement Section 628(c)(2)(C) of the Cable Act, prohibits

58 Fed. Reg. 27658 (May 11, 1993).
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certain practices by a cable operator that prevent a distributor from obtaining

programming for distribution to persons in areas not served by a cable operator. ~I

Under the adopted rule, an exclusive arrangement between a vertically integrated

cable programmer and a distributor that is not a cable operator is permissible.

2. In its Petition, NRTC pointed out that Section 76. lOO2(c)(1) of the

rules does not reflect the broad scope of the prohibition contained in Section

628(c)(2)(C) of the Cable Act. Section 628(c)(2)(C) on its face does not proscribe

conduct only by cable operators. Rather, it prohibits all "practices, understandings,

arrangements, and activities... that prevent a multi-channel video programming

distributor from obtaining such programming... for distribution to persons in areas

not served by a cable operator... ". 47 U.S.C. 547(c)(2)(C).~'

3. NRTC urged the Commission to expand the scope of

Section 76.l002(c)(1) to reflect the broad language of the statute. In their

Qnpositions to NRTC's Petition, USSB, Viacom, Time Warner, Discovery and

Liberty Media support a very limited interpretation of Section 628(c)(2)(C), largely

Y NRTC's constituency resides primarily in rural areas which are generally
unserved by cable.

~I This straightforward statutory language is controlling and would supersede any
conflicting legislative history. ~, Chevron U.S.A. v. National Resources Defense
Council. Inc., 467 U.S. 837 (1984). In this instance, however, there is no
compelling legislative history to the contrary. The parties in Qnposition merely point
to language recognizing, as NRTC does, that exclusive contracts between a cable
operator and a programming vendor must be prohibited. HR Conf. Rep.
No. 102-862 102d Cong., 2nd Sess. at 92 (1992); See, ~, ODposition of USSB,
pp. 7-8; Opposition of Viacom, pp. 5-6. Nothing in the Conference Report states
that Congress intended to prohibit only exclusive arrangements between cable
operators and programmers. As the Supreme Court has noted, "...the language of
a statute - particularly language expressly granting an agency broad authority - is not
to be regarded as modified by examples set forth in the legislative history." Pension
Benefit Guaranty Corp. V. LTV Corp., 110 S.Ct. 2668, 2677 (1990).
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because USSB already has acquired programming from Viacom and Time Warner

"with varying degrees of exclusivity to USSB vis-a.-vis other DBS providers. "!!

Having already entered into their exclusive arrangement, USSB, Viacom and Time

Warner are particularly anxious for the Commission to bless the concept of

exclusivity between vertically-integrated cable programmers (such as Viacom and

Time Warner) and non-cable distributors (such as USSB) ..~/

4. Because the USSB/Viacom/Time Warner deal involves vertically-

integrated cable programmers and not cable operators, USSB/Viacom/Time Warner

argue that Congress never intended to prohibit these types of arrangements in the

Cable Act.§I USSB points to the proposed settlement of the pending Primestar

Partners suit brought by 40 State Attorneys General against Primestar Partners, L.P.

(including Time Warner) and other cable defendants (including Viacom), as evidence

that high-powered DBS providers at the 101 0 orbital position may lawfully enter into

exclusive contracts with cable programming providers. USSB claims that it is

"unlikely that 40 states would have agreed to the provisions that recognize such

exclusive contracts if there was any question as to whether the Cable Act prohibited

such exclusive arrangements. ",1
1

1
1 Qpposition of Viacom, p. 7, note 4. There is llQ programming exclusivity
involved in NRTC's DBS project with Hughes Communications Galaxy, Inc.

~I

.
See, Qmxlsition of Viacom, p. 7, note 4.

§/ Time Warner implies that Congress has no interest in this issue because
"exclusive agreements between programmers and nascent non-cable delivery systems,
such as DBS, are quite uncommon." Qpposition of Time Warner, p. 6, note 7.
They certainly are "uncommon." Once Time Warner and Viacom entered into their
exclusive agreements with USSB, they effectively blocked distribution of their
programming, including HBO and Showtime, by other DBS providers.

11 USSB Qm>osition, p. 6, note 6.
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5. The Primestar Partners antitrust suit, however, is hardly evidence of a

lack of Congressional interest in prohibiting exclusive arrangements between non­

cable distributors and vertically-integrated cable programmers. To the contrary, in

the Primestar matter both the Honorable Billy Tauzin, the author of the Program

Access amendment to the Cable Act, and the Honorable :Edward J. Markey,

Chainnan of the Subcommittee on Telecommunications and Finance of the House of

Representatives, have expressed unequivocal disagreement with the statutory

intetpretation now put forth by USSB/Viacom/Time Warner and the other parties

filing Oppositions to NRTC's Petition.!! Representative Tauzin and Chainnan

Markey believe, as does NRTC, that USSB's exclusive arrangement with Viacom and

Time Warner is blatantly inconsistent with the Cable Act and will stifle the

development of DBS.

6. Representative Tauzin specifically voiced his objection to the proposed

sanctioning of DBS exclusives between cable programmers and non-cable distributors.

He opposed the proposed Primestar settlement, specifically because it would permit

Time Warner and Viacom to enter into exclusive contracts with USSB at the 101 0

orbital position. He unequivocally stated that such an exclusive arrangement would

"undermine both the letter and the spirit of the 1992 Cable Act." (Emphasis added).

!! ~,Letter from the Honorable Billy Tauzin, Member of Congress, to the
Honorable John Sprizzo, United States District Court, dated June 16, 1993, and
Letter from the Honorable :Edward J. Markey, Chairman, Subcommittee on
Telecommunications and Finance, to the Honorable Robert Abrams, Attorney General
of the State of New York, dated July 1, 1993, attached hereto as Attachments "A"
and "B," respectively.
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7. Chairman Markey likewise expressed his extreme concern that by

sanctioning exclusive arrangements for DBS, the proposed consent decree "enables

the Prirnestar Partners to divide the DBS market for cable programming between one

of the two DBS systems and Prirnestar, excluding the other major DBS provider at

101 0 • 'l! This arrangement is precisely the~ of anti-competitive behavior we have

legislated against. "12/ (Emphasis Added.)

8. It is preposterous for USSB to cite the proposed Prirnestar settlement

as evidence that USSB's exclusive arrangement with Time Warner and Viacom is

consistent with the public interest and with Congressional intent in enacting the Cable

Act. Clearly, as reflected in the concerns expressed by Representative Tauzin and

Chairman Markey, it is neither. !!I Exclusive arrangements in the DBS service are

contrary to the statute and should be contrary to the Commission's rules.

'to/ Chairman Markey specifically noted that his concerns were "not theoretical,"
because the Prirnestar Partners and one of the 101 0 DBS licensees (Le., USSB) had
already entered into their exclusive arrangement.

!Q/ USSB/Viacom/Time Warner's attempt to justify their exclusive arrangement as
being in the public interest ~, "at least one DBS distributor will supply Viacom
programming to the unwired areas," Viacoln OJ>l)Osition, p. 7, note 4) is contrary to
the language of the statute and contrary to the intent of Congress as reiterated by
Representative Tauzin and Chairman Markey.

!!I The proposed Prirnestar settlements are not yet fmal. On July 16, 1993, NRTC
joined with other Amicus Curiae in filing an Opposition to the proposed consent
decrees. A copy of the Joint Amicus Curiae Memorandum of Law of Direct TV,
Inc.. National Rural Telecommunications Cooperative. Consumer Federation of
America and Television Viewers of America. Inc. is attached hereto as
Attachment "C." Oppositions were also ftled by The Wireless Cable Association
International, Inc. and a group of common carriers (Ameritech C01poration, Bell
Atlantic Corporation, BellSouth Corporation, NYNEX Corporation, Pacific Telesis
Group, Southwestern Bell Corporation, US West, Inc., United States Telephone
Association and GTE Service Corporation).
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9. In fact, the wording of Section 76.l002(c)(1) of the Commission's

roles, which limits application of the role to "cable operators," appears to be nothing

more than an inadvertent drafting error in it long and complex document. The

wording of the role does not reflect the text of the Pro~ Access Decision, supra,

at para. 61. The Commission expressly stated in the text that its role implementing

the statutory ban on exclusive arrangements in unserved areas "will prohibit vertically

integrated pro~mers from engaging in activities that result in de facto

exclusivity... " (Yl., Emphasis added).llI Unfortunately, however, the role adopted by

the Commission fails to accomplish this objective. It does not prohibit activities by

vertically integrated programmers that result in de facto exclusivity. Instead, it

focuses solely on the conduct of cable operators. llI Clearly, the wording of the role

is in error.

10. Section 628(c)(2)(C) of the Cable Act, unlike the Commission's

implementing role, does not prohibit only conduct by cable operators. It broadly

prohibits practices, arrangements, and activities -- such as the USSB/Viacom/Time

Warner deal -- that prevent a multichannel video programming distributor from

obtaining programming in areas not served by a cable operator. Should there ever

have been any doubt as to the legislative intent behind this explicit statutory

prohibition, it has been removed by Representative Tauzin and Chairman Markey.

12
1 The Commission also concluded that "any behavior that is tantamount to

exclusivity should be prohibited in unserved areas." (Yl.).

III Without the requisite involvement of a "cable operator," Section 76.l002(c)(I)
of the roles simply cannot be violated.



- 7 -

B. An Award of Damages May Be Ail "Appropriate Remedy" for Violation
of the Program Access Rules.

11. Through the language of Section 628(e)(I), Congress conferred upon

the Commission expansive authority to impose "appropriate remedies" for violations

of the Program Access requirements.~J Under the broad language of the statute, such

remedies may include, but are not limited to, the establishment of prices, terms and

conditions for the sale of programming. Congress also made it clear that these

remedies "are in addition to and not in lieu of the remedies available under Title V

or any other provision of this Act." 47 U.S.C. 547(e)(2).

12. Beyond doubt, the Commission now possesses ample statutory

authority to grant an award of damages as an "appropriate remedy" in a particular

Program Access case. It is a well established principle that a remedy is the "means

employed to enforce a right or redress an injury." Chelentis v. Luckenbach S.S.

Co., 247 U.S. 372, 384 (1918). To properly "redress an injury," damages must be

awarded to make the aggrieved party whole. As demonstrated in its Petition, NRTC

has suffered and continues to suffer significant losses due to the inflated and

unjustified rates it is required to pay for programming. It is well within the

Commission's discretion to "redress this injury" and, if appropriate, to award

compensatory and punitive damages, as well as attorneys fees, to NRTC and to other

aggrieved parties for losses suffered at the hands of programmers.

W "[T]he Commission shall have the power to order appropriate remedies,
includin~, if necessary, the power to establish prices, terms and conditions of sale of
programming." 47 U.S.C. 547(e)(I). (Emphasis added.)
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13. Several Commenters have overreacted to NRTC's reference to Title IT

as an area in which the Commission traditionally has awarded damages.lll NRTC

does not contend that Title IT and Section 628 are "the same." Title IT is just one

example of an area where the Commission in the past has ordered damages as an

"appropriate remedy." Similarly, depending on the circumstances, an award of

damages could be an "appropriate remedy" for a Program Access violation. Had

Congress intended to prohibit an award of damages or to deem such a traditional

remedy to be "inappropriate" in Program Access cases, it could and presumably

would have done so. Instead, in Section 628(e), Congress conferred expansive

powers and wide discretion on the Commi~sion.

14. Lastly, NRTC never requested that the Commission automatically

assess damages in every complaint proceeding. Rather, the Commission should

retain the discretion to award damages where "appropriate," as directed by the

statute. For example, in the event a programmer has engaged in willful, gross or

egregious conduct, involving a wide and unjustified disparity in pricing, the

Commission clearly should award compensatory and punitive damages to the

aggrieved party. At this point, however, the Commission need only preserve its

discretion to award damage in the future if "appropriate." The Commission must not

hold now that it will never order damages regardless of the circumstances of the

violation.

III Superstar, for instance, devotes several pages of its Qpposition to arguing that
Title IT proceedings are different than Section 628 proceedings. Superstar
Opposition, pp. 12-14.
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C. The Commission Must Fully Examine the Cost "Justification" for
Discrimination Against HSD Distributors Based on the Specific Facts of
Particular Complaints.

15. In its Petition, NRTC expressed concern with several sweeping

statements in the First Rq>ort and Order suggesting that the services provided by

satellite broadcast programming vendors ("satellite carriers") to Home Satellite Dish

("HSD") distributors were more costly than services to other distributors. NRTC

argued that the Commission should not pre-judge these types of costing issues, but

should resolve them within the context of specific complaint proceedings.

16. Obviously, in light of the Petition and QpJ>ositions, there is a genuine

dispute of fact among the parties regarding'the cost justification for HSD rates.

Although the parties disagree on the facts, however, most seem to agree with the

principle that the cost issue must be resolved on an i!Q hoc basis. As Time Warner

stated, "[w]hether a particular HSD distributor has higher (or lower) costs associated

with its distribution is a question that will be resolved during the complaint

process. "M' We concur. The Commission should make it clear that the resolution of

cost justification issues will await the disposition of particular complaint proceedings.

!§/ OImosition of Time Warner, pp. 9-10.
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ll. CONCLUSION

WHEREFORE, THE PREMISES CONSIDERED, the National Rural

Telecommunications Cooperative urges the Federal Communications Commission to

act in accordance with this~ and to reconsider its First Report and Order in this

proceeding as described above.

Respectfully submitted,

NATIONAL RURAL TELECOMMUNICATIONS
COOPERATIVE

B.R. Phillips, ill
Chief Executive Officer

B. Richards
J. Ohlson

eller and Heckman
1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001
(202) 434-4210

Its Attorneys

Dated: July 28, 1993
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The Honorabl~ John Sprizzo
united Stat.. District Court
Southern Cisit::.:Id.ct. o! New York
O.S. CourthoUse
Foley Square: Roam 612
New York, New YOrk 10007

RE: Civil At:tion No. 93-CIV-_, The State. Qf !few IOrk,
CalifOrnia. Maryland.•t. a1, VI Prt;e.tar Partner, and Civil
Action No. 9'3-CIV-3913, U,S, y. Primestar Partners

Dear Judge Sprizzo:

I am writing you today to express my reservations about the
antitrust consent decrees filed by the States' Attorney. General
and the U.S.: Oepartment of Justice in the Primestar ~artner.

matter. I am concerned with the effect these consent decrees may
have on the development of full competition to the cable
industry, pa~eicularly che impact these decrees will have on the
direct broadCast satellite industry (DBS) , potentially the most
viable competitor to cable.

Last year, the Congress enacted the Cable ~elevi8ion

Consumer Protection and Competition Act of t992. I was the
author of the program access amendment to the Act which was
adopted on the floor of the U.S. House of Representatives.
Sect.ion 1.9 ~f the Act, the program access prov:l.slonlil, Wtillit

vigorously debated by the Congress and ultimately emerged as the
premier competitive aspect of the Act. Section 19 contained a
flat prohi~~tion against discriminatory pricing and proh1~ited

exclusive contracts except in the most limite~ circumstances and
only after the Pederal Communications Commi••ion makes a !inding
that such a 'contract is in the public interest. It is my
understanding that the consent decrees as filed by the States I

Attorneys General and the Juscice Dep4&Lm~nC under.mine boCh the
l.tter and $pirit of the 1992 Cable Act.

In particular, the consent decree filed by the States'
Attorneys General permits Primestar Partners to enter into an
exclusive contract. with a high-power nes operator at eh. lO~

degree orbi~al position effectively permitting the Primestar
Partners to prevent any other OBS opera.tor at that orbital
posicion from oDtaining the programming controlled by ~rimestar

and it. pareners. This is also true tor all other orbital slots.
In addition, this subparagraph appears to create not only a
ceiling, but: a tloor tor "price, terms, anc1 conc11t1ons" by



•

Paqe - 2
June 16, 1993

establishi~g the presumption that an aqre.ment reached w1~n the
first hiqh~power DBS provider operating trom ~he 101 deqree
orbital pO$ition is not discriminatory. This pricinq provision
c~ea~e8 the potential tor artiticially hiqh pr1c1nq, tnere~y

undercutting the benefits to consumers which should flow from
increased competition to cable.

I wou1d appreciate time to review these decrees more
~horouqhly before a final jUdqment is entered. ~her.for., I
re~.st thae the court allow interested partie. to comment on the
aqreement reached by both the States' Attorneys General and the
Ju~tice Department.

Your consideration in this matter is appreciated.

Sincerely,

8T/~t
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'os••.•Oult of .....entatfi2e.
CaIaIntIe an c-.Ift' cantm,-

&UlCQMMITTII ON TlUCOMMUNICATJONI ANO FlNANel-
:Uly 1. 1993

th." Hono~&bl. RODer~ Ab~am.
At~o~.y General of the

State of New York
:'20 Broadway
21th Ploer
New YQ:~. New York 10271

Dear Bobr

1 am writing to follow v,p conver.ation. w£th your Ita!f to
~rg. your reccn.£4erat1oft ot the propc••d cen.ent deer.. .g~••d
to by the State. Attorney. ~ft.r.l with Prima.tar 'artne:'.

Let me ~;in by eonl~.tulatiAg you and your t.am on pu~,u1ftg
th.i. ca.. wttb .ueh energy aneS c:otNh1tmct:. Much cf the pZ'0Il1••
of t.c~olo;y hinge. on the outcome of th8 ongol~, fi,ht foZ'
competit1ve Icce•• to provraftll\1ng. 'rbi. i. not 1ft .a:r·
undertaking. A8 you know. we were able to win tu 111 .lat1ve
battle in Congre•• oDly after four year. of atrug;l, and I veto
by the Pre.:l.c1ent of t.h. united Itat... You: worK on behalf of
the Atto~n.y. Qane~&l to reL~ in cable'. aneL-competitive
ex=••••• 1ft ~n. court. 1•• much·n.e~d .tap toward implement in;
the goa18 of the Cable Tel,vi.1on Conlume%, Protection ancS"
C:0ft'~.t:.1tion Act.

Neverthal..., I .. oocc.~n.d that:. one p:cvi.1on o~ the
deerte {section IV.A.1(f» may ••rve to i~p.4e our leg1.1at1ve
geal of prohibiting cable operators fZ'c~ .n;agin, in unfair
methode of compec1tioa.

Section 1J of the 1"2 cabl. Act, o~e of the mOlt int.n••ly
debated and vivorou.ly COftc••t.d provi.ione of tbe law, cr••ted •
broad p=ohib1tion again.t 'unfair method. of competition or
unfair or dacept1ve act. or p~.ct~ce., the purpo•• O~ elteot o~
_hiah 1. to h1nder 11gnificutly or prevent .AD! IIlUltLchlnnel
video progr.~D9 4i.trtbutcr (e"'f • D" p~v14.r) f~~
pravtdin; ••celli'. .abl. p~.mm!ftg . • . eo aub.crLbera a~
con.~mer•. • (lmpba.1. adda4.) lect10n 1.(e) (2) CI) p~~Lted
p:~c. ~i.CZ'iMift.tLQn by V8rt1cal1y tfttetrated aable p~O;r&mmLAf
compani•• ~~ftr cable 0r~eor. and ccmpet£to~. co cibl•••~j.ct
to ,numerated cc.t-b••• differenc.....ctiOft 1'(0)(2) (el
p:oli1bi~. exclu.1ve cont~.ct. between v.~ic.lly ~te;:at.d cable
companii. an4 a oable ope~ato% in ftQft-cabled ~.'.f and Section
11(e) (2) (D) p~chibit. euch exclua1ve cent~ac~. 1n cable4 are••
unlea8 the FCC f1n4. that they ••rve the public tr.~.~••t,
applying 8tatutcrily mandated criteria. •



The Hcnora~l. Icbert Abram.
Pa;e Z
J\,lly 1, 1"3

The FCC'. implementing regulation., co~tained 1n it. April
30, 1113 '1~.t aeport and ord.~, fa1thfully carry out
Ccn;:...ional int..nt. They ••tabli.h a Nt I. S"1ol1e barring
'1Ccl~.1v, contract. bet.en a veR1C2&11y 1ncegratad ca))le
protramming company and • eable operator in non-wire4 are••
(pa~&. 5.) and ~e~ir. thae any .xclusive ~onc~act between a
c&~l. operator and a vert1cal1Y. 1~t.gr.t.d cabl. prOf~ammer be
apprcvla by the FCC •• baing in the ,~11c 1ncer••t in aayinci of
itl be~oming .~t.ct1ve (para, ") I MQ~ov.r, the pee conitru••
non·p~iee 41.c~imin.tion •• falling w1thln Sect10ft 11(c) of the
Ae~. The l'egulatioJUI u,. the .'Campl. of & vert:1c:al1y intevratld
cabll prog~.mmin9 luppl1er'l ··unrea.onable r.fu••l to .el.,'
1:\c:llldln; 'l'flf\:.in; to ••11 FOframmJ.n, to a cIa.. of
di.tributof8, or fefuaing to initiate discus.lon. with.
glr~iQUU-.dL:fUibu"At'4iflen thl vendor ha••old it, prQ9ramnd.n9
to ~h.t di.tr1bu,o~·. compet1tor.~ (par•. 1~" (!~ph&.i. added.l

The regime ere'tad by the Cable Act ed implementing
re;Ul.t1onaw.. iftt.nd.~ to promote tha bzoAde.e p~••ibl.
compet1t1on to cable. The eon;~e •• and th. pee d••med DIS to be
a p.rticul.~ly etton; potentlal ecmplt1tor. .

Sectign IV.A.l. CI)-(f) of the pr,osed ccft••ne decr•••mc"g
the .tat.. and ehe Prim••tar Pa~tn.~. I sen.rally uonlistenc
with the Cable Act and ehe•• regul.tioftl. Sect1cn tV.At,ltr},
however, ~. no~. Iy aanct1on1n9 IxclUilve contrae~. betw.en the
p~imQ.t.r 'artner. (any of the VertiCally incagrated oable
p.ogr.mm1n~ auppliers) and QDA of the two DIS p~QYid.r. liceneed
at t~. 101· orb!tal alot, tnt. provi8ion .r.able. the Pr1meatar
Parenerl :0 ~iv,da the cas markle for cable prcgrammin; cecw.en
one cf the two DIS .YGtOcn8 and 1'1' i;t,e.tar, exeludir.g the other
major CBS ~rovide~ at 101-, This arrangtm.nt i. precisely t~e
type of anr.1c~mpotitiv. beh.vier ~I legislated again.t.

Moreover, lubleet!on (9) ratit1es :he pricing .rrang.~.nts
of the vertiQally lnteiratad c~~le pro9rammer and the :irft~ DIS
provi4er to .ign an agr.ement ~ith them. This would APpear to
have the &ff.~~ of lockini in an arti!1cially hiqh pr1~. tor 8ueh
program:ning •

Sublect10n (9) of tbe prcpc••d consent dler.. appear, to
v101at. thr.e a.p.c~. o! the Cable Act, al 1mplemlntea by the
,c~. Fir.t, it con.t1tut.1 an .xce~t1on to the ,.neral
prchi~1t!on of S.ct!on 1'(~) _,.intt unfair methode o~
competit1;n .. • the ·purpo•• or effect of wh1ch 1. to hinder
aignitieantly O~ prev.nt ID¥ multichannel videa prOgramming
di.tr~buco~ from p%O~idln; progr.mming to c~.tcm.r,,· An
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exclu.1ve arrangement between vertically integrated cable
programmer. and OQ. ~IS prcvider, ahutting out the oth.~,

aX'9'Zably Itronger DBS competitor, would prevent that '.cone! DSS
p~ov1d.r !rom off.~inv .u~h p~ogra..in9 to it. cu.tomera, It
a1.0 run. atoul of the non-price d1lcrimiftac!on prcvia1cne in
Section t'(cl beeaua. it wctl1d conJcne a refu.al to sell "to &
particula~ di.trib~tor when the vendor hal aOld ita programming
to th.t diatributor'. competitor,- (S•• para. 11& at the FCC's
Report and Order). Finally, 1~ the p~icing of the cxclu.ive
contract between the firet DSS oporator and a vertically .
.in:tirated programmer 1. h1gh.r than compa~.ble rates charged to
CAble cporator.~ it ens\rine~ a prieing term at oads with Section
19 (c:) (2) (I) of the Act. .

Theae ~onc.rn. ara not theoretic.l. la.ed upon infc~aeion
.\I~cJ beliflf, Prime.tar Partr.et:. and one of the 101· cas
11~~n8.e. have .lr••dy =oncl~d~d·,gr ••~en~. which have
exclu.1vity ptov1.1ons· ant! .re at rates that are hJ.qher than
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The Honorable John E. Sprizzo
United States District Court for the Southern District of New York
U.S. Courthouse
Foley Square, Room 612
New York, New York 10007

Re: State of New York, et aI., v. Primestar Partners LP., et aI., Civil Action
No. 93-CIV-3638 (JES)

Dear Judge Sprizzo:

Pursuant to the Court's Order of June 17, 1993, we are filing today the Joint
Amicus Curiae Memorandum of Law of DirecTv, Inc., the National Rural
Telecommunications Cooperative, the Consumer Federation of America, and the Television
Viewers of America. These amici curiae respectfully request this Court therein to either
reject the proposed Consent Judgments in the above-captioned action, or to condition its
approval on certain modifications.

For the convenience of the Court, we are also filing with our brief three
appendices containing copies of sources which may be difficult for the Court to obtain
readily, such as the Federal Communications Commission's rules addressing access to cable
programming, recently promulgated pursuant to the Cable Television Consumer Protection
and Competition Act of 1992.

Finally, because of page limitations, we have not cited or included testimony
to support certain factual assertions made in the brief, but stand ready to do so should the
Court so desire.
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The amici greatly appreciate the opportunity to present their objections to the
proposed settlement. Thank you for your consideration.

RespectfuIly submitted,

!!zPS:~~
of lATHAM & WATKINS

Attorneys for DirecTv, Inc.

Enclosures

cc: Counsel for all parties (with encl.)

2
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I. PRELIMINARY STATEMENT

This case arises from the cable industry's monopolization of the multichannel

video distribution market. By engaging in widespread unfair and ~iscriminatory practices

against emerging Multichannel Video Programming Distributors ("MVPDs")l' the cable

industry has denied to consumers the benefits of competition and the ability to receive a wide

variety of programming from diverse sources.

On June 9, 1993, forty States and the Justice Department flled proposed

consent decrees (the "Decrees")Y in this Court to settle antittust lawsuits which sought to

"enjoin, restrain and remedy monopolistic and anticompetitive conduct" within the

multichannel video distribution industry.'i/ The lawsuits arise from an antittust investigation

into the formation of Primestar Partners, L.P. ("Primestar"), a medium-power direct

.broadcast satellite ("DBS") multichannel pay television service!' founded by seven of the

1. MVPDs are entities "engaged in the business of making available for purchase, by subscribers
or customers, multiple channels of video programming." In the Matter of Implementation of
Sections 12 and 19 of the Cable Television Consumer Protection and Competition Act of
1992, Development of Competition and Diversity in Video Programming Distribution and
Carriage, First Report and Order, MM Docket No. 92-265 (released April 30, 1993), at 3,
16 n.3 ("Program Access Order"). For the convenience of the Court, the full text of the
Program Access Order appears at Appendix 1.

2. Three Decrees were filed in the actions brought by the States: 1) the Primestar Decree; 2) the
Viacom Decree; and 3) the Liberty Media Decree. The Liberty Media Decree is actually
styled as an "Agreement." It·is unclear whether it has been or will be submitted to this
Court. In any event, it is an integral part of the settlement "package" and its contents are
highly relevant. The operation of the three Decrees is explained in more detail below.

3. State of New York v. Primestar Partners. L.P. et al., Complaint, 93 Civ. No. 3868
(S.D.N.Y. June 9, 1993), at 1 1.

4. Medium-power DDS service utilizes a medium-power satellite, which can transmit to a dish
between 2.5-5 feet in diameter and can be installed more cheaply than larger television
receive-only ("TVRO") dishes. Medium power DDS was seen as a potential advance over
lower power TVRO service in terms of being more competitive with cable. Primestar is
presently the only operating medium-power DDS service. See United States v. Primestar
Partners. L.P.. et a1., No. 93-Civ-3913, Competitive Impact Statement, 58 Fed. R1=g. 33,948
(June 23, 1993) ("Competitive Impact Statement").

1


